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5. Same — Actions — Questions for Jury — Knowledge of Master. — 

In an action for an injury resulting in the death of a servant while 
working in defendant's quarry, held, that it was for the jury to 
determine whether defendant could have, by the exercise of reason- 
able or Ordinary care, known of the danger to which deceased was 
subjected. 

6. Same — Proximate Cause. — In an action for an injury resulting 
in the death of a servant while employed in defendant's quarry, 
held, that it was for the jury to determine whether or not the neg- 
ligence of defendant was the proximate cause of death. 

7. Same — Contributory Negligence. — In an action for an injury 
resulting in the death of a servant while employed in defendant's 
quarry, held, that it was for the jury to determine whether or not 
deceased was guilty of contributory negligence. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master 
and Servant, § 1089.] 

8. New Trial — Weight of Evidence. — The verdict of the jury 
should not be disturbed by the trial court, unless plainly against 
the weight of the evidence. 

[ Ed. Note. — For cases in point, see Cent. Dig. vol. 37, New Trial, 
§§ 130, 146-148.] 



APP et al. v. APP et al. 

Dec. 6, 1906. 

[55 S. E. 672.] 

1. Wills — Construction — What Law Governs. — A will must be 
construed according to the law of the state where testator died, the 
will was probated, his executors qualified, and his estate distributed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 49, Wills, 
§§ 947-950.] 

2. Evidence — Foreign Laws — Judicial Notice — Proof. — Courts can- 
not take judicial notice of the laws of another state, but they must 
be proved as a fact. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 20, Evidence, 
§ 51.] 

3. Wills — Construction.— .Estates Conveyed. — Where testator de- 
vised his property to his seven children in equal sliares, and directed 
that, should any of his children die without leaving issue, then the 
share of that child should be divided among the surviving children, 
the will should be construed according to the law of Pennsylvania, 
where testator resided at the time he died, as contemplating the 
death of children without issue during testator's life, and therefore 
vested a fee in such children as survived him. 

4. Same — Evidence. — Where testator, after bequeathing the residue 
of his estate to his children in equal shares, directed that, if any 
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child should die without leaving surviving children, such child's 
share should be equally divided among the survivors, evidence that 
testator, at the time he made the will, was 84 years old, and that 
his children were past middle life, was inadmissible to show that 
testator could not have contemplated the contingency of his sur- 
viving any of his children. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 49, Wills, 
§ 1026.] 

5. Same — Declarations. — In a suit to construe a will, parol decla- 
rations of the testator were inadmissible to show what his intention 
was in making the provision in controversy. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 49, Wills, 
§ 1027.] 



THOMPSON et al. v. CAMPER. 

Dec. 6, 1906. 

[55 S. E. 674.] 

1. Adverse Possession — Hostile Character of Possession. — Where 
one went into possession of land with the verbal consent of the 
owner his possession could not ripen into a title in the absence of a 
clear, positive, and continued disavowal of the owner's title brought 
home to his knowledge. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Adverse 
Possession, §§ 279, 283.] 

2. Ejectment — Judgment — Parties — Disclaimer.— Where a party in 
possession of land defended an action of ejectment till after 
verdict, when he disclaimed adverse occupancy of the premises, a 
motion that judgment be not rendered against him was properly 
denied. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 17, Ejectment, 
§§ 194-196.] 



HATCHER & SHAW v. COMMONWEALTH* 

Dec. 6, 1906. 

[55 S. E. 677.] 

1. Indictment — Amendment — Time of Offense. — Where an indict- 
ment alleged an unlawful sale of intoxicating liquor on a certain 
date, there was no error in ordering the indictment to be taken to 
the grand jury and amended by adding "and at divers other times 
within the twelve months last past." 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Indictment 
and Information, § 513.] 



*This case was reaffirmed in Jones v. Com., 55 S. E. 679. 



